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QUESTION PRESENTED 


Is appellant entitled to retirement or annuity benefits under the 
Civil Service Retirement laws after having served as a classified civil 
service employee under competitive status for more than 20 years, 
there having been deducted from his pay amounts which were retained 
pursuant to the Retirement Act of 1920, when he voluntarily resigned 
from Government employment after said Act became effective, and 
thereafter attained the retirement age? 


vf? 
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UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit _ 


No. 14,882 


OLIVER F. BUSBY, | 
Appellant, 


UNITED STATES OF AMERICA, ! 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT court 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


The jurisdiction of the lower court was based upon Title 28, 
Section 1346 of the United States Code, and the action was one seeking 
retirement benefits and a declaratory judgment for prospective retire- 
ment benefits on behalf of the appellant, who had served as an employee 
of the United States, under the classified civil service (JA 1). The 
jurisdiction of this Court is based upon Title 28,Section 1291 of the 
United States Code. | 
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STATEMENT OF THE CASE 


This action was tried before the lower court, without a jury, 
under a Stipulation of Facts (JA 8), and certain exhibits (JA 12-31) 
which were introduced and to which reference will be made herein. 


The appellant, Oliver F. Busby, was born in Texas on January 


15, 1879, and was appointed as a clerk in the Department of Interior on 
June 18, 1900. OnJuly 1, 1902, he was given a permanent classified 


civil service status. He was continuously and actively employed by the 
United States Government for a period of more than twenty years be- 
tween June 18, 1900 and September 20, 1920. He voluntarily resigned 
from the position he held on the latter date as Group Head Examiner of 
the Estate Tax Division of the Bureau of Internal Revenue, his salary 
then being $2,500 per annum. The appellant had a competitive status 
in the classified civil service, which he retained after his resignation, 
and was thereafter eligible for reinstatement to any position for which 
he could show his qualification. 


Public Law 215 (41 Stat. 614, Title 5, Section 691 U.S.C.) was 
approved on May 22, 1920 and, pursuant to that law, deductions were 
made from the appellant's basic salary commencing August 1, 1920 
until his resignation on September 20, 1920. This amounted to $8.14. 
Appellant neither applied for nor received any refund of these deduc- 
tions, no part of which was tendered to appellant by the Government. 


Appellant did not seek reemployment, and has not been employed 
by the United States or any agency, territory or division thereof, or by 
the District of Columbia, since September 20, 1920. 


On August 25, 1955, the appellant filed with the Civil Service 
Commission a formal application for retirement benefits (JA 25). On 
September 2, 1955, his claim was rejected on the ground that, while the 
appellant was eligible for those benefits allowed in the Act of May 22, 
1920, this Act did not provide for future annuity benefits to those em- 
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ployees who resigned prior to meeting both the age and service require- 
ment of Section 1 of the Act. : 


On September 29, 1955, appellant protested this ruling and request- 
ed a review of his application (JA 19); and on October 11, 1955, he 
was advised by the Civil Service Commission that, although no error 
was found, the entire file was being submitted to the Commission's 
Board of Appeals and Review for final decision (JA 18). Under date 
of February 2, 1956, the Chairman of the Board affirmed the action of 
the Retirement Division upon the ground that appellant had not met the 
age or disability requirement for annuity at the time of his resignation, 
and that no subsequent retirement amendments operated retroactively 
in this case (JA 17). On March 8, 1956, appellant appealed from this 
action to the full Commission (JA 14). Under date of October 3, 1956, 
he was advised that the Commissioners had studied the entire record; 
that there was no provision for annuity at the time appellant resigned; 
that subsequent amendments were not made retroactive; and conse- 
quently, the Commission affirmed the action denying appellant's applica- 
tion (JA 13). Having exhausted his administrative remedies (JA 9), 
appellant filed his complaint in the lower court seeking a judgment for 
accrued retirement benefits and declaratory relief for future benefits, 
making alternative claims depending upon the particular law which 
might be construed to be applicable to the facts and circumstances of 
appellant's case (JA 1). | 


The trial was had before District Judge Hart, who made certain 
findings of fact based upon the Stipulation and Exhibits, and Conclusions 
of Law, and entered a final judgment dismissing the appellant's case 
(JA 9-12). This appeal followed. | 
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STATUTES INVOLVED 
Public Law No. 215 of the 66th Congress approved May 22, 1920 
(41 Stat. 614, Title 5, Section 691 U.S.C.) provides in pertinent part as 
follows: 


“Be it enacted by the Senate and House of Represent- 
atives of the United States of America in Congress 
assembled, That beginning at the expiration of 90 
days next following the passage of this act, all em- 
ployees in the classified civil service of the United 
States who have on that date, or shall have on any 
date thereafter, reached the age of 70 years and 
rendered at least 15 years of service computed as 
prescribed in section 3 of this act, shall be eligible 
for retirement on an annuity as provided in section 
Pohereofh. soc 


STATEMENT OF POINTS 


The lower court erred in dismissing the complaint, and in refus- 
ing to rule that appellant is entitled to a judgment for retirement benefits 
for the period commencing January 15, 1941 to date, and for a declar- 


atory judgment for future retirement or annuity benefits. 


SUMMARY OF ARGUMENT 


With the advent of the 1920 Retirement Act, appellant had rendered 
more than 20 years of classified civil service to the Government. Re- 
sigining from his position after the 1920 Act became effective, appellant 
attained retirement age thereafter, and was therefore eligible for re- 
tirement or annuity benefits. Moreover, succeeding legislation having 
liberalized the benefits under less stringent requirements, and being 
applicable to former, present and prospective employees, appellant is 
entitled to retirement benefits commencing from the date when he attained 
the age of retirement. There exists no legislation precluding the ap- 
pellant from these benefits, and the judgment of the lower court dismiss- 


ing the complaint should be reversed. 


d Other pertinent parts of this Act and subsequent legislation are dealt with and 
cited in the Argument, infra. 
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ARGUMENT 


The Civil Service Retirement Act of 1920 (Title 5, Section 691 et 
seq. U.S. C.) was the first effort to obtain retirement legislation in the 
Civil Service field. Its primary purpose was to overcome the problem 
created by a large number of Federal employees who were kept on the 
payroll, although many of them were infirm and had passed their useful- 


ness, and | 


". . . . to abolish the inequitable, cumbersome 
and expensive system of pensioning employees that 
now obtains in the administrative departments of 
the Government and establish in its stead a uniform, 
scientific and economic system for the retirement 
of superannuated employees on annuities passed on 
age and length of service."" (H.R. 120 of the 66th 
Congress, ist Session) | 
At the time of the passage of this Act, the Sed was an em- 
ployee in the classified civil service and had rendered more than the 
| 
minimum fifteen years of service. He attained the age of 70 on a "date 
thereafter," namely, January 15, 1949. From a plain reading of the 
foregoing provision of the 1920 Act, it seems clear that appellant quali- 
fied for retirement benefits when he attained the age of retirement after 
the passage of the Act. Nothing contained in this Act required that an 
employee remain on the payroll and in the Government service until he 
attained the age of retirement. If that had been the intent of Congress, 


it could have been readily and easily stated. 


Section. 2 of the 1920 Act provides for the method determining 
what annuity is to be received by retiring employees. Appellant came 
under Class E, which determined the method of computing the retire- 
ment for employees who served for a total of 18 years or more, but 
less than 21 years. (Title 5, Sections 698, 703 U.S.C.) Section 5 
provided for retirement disability after service of not less than 15 years. 
(Title 5, Section 710) : 
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Section 6, (Title 5, Section 715) on the other hand, provided for 


automatic separation from the service for those still employed when 


arriving at retirement age, and Section 7 (Title 5, Section 718) made 
provision for the continuation of certain employees beyond the retire- 
ment age, with the added provision that: 
“Annuities granted under this Act for retirement 

on account of age shall commence from the date 

of separation from the service on or after the 

date of this Act, shall take effect and shall con- 

tinue during the life of the annuitant. .. ." 
This simply prevented one who continued to serve beyond retirement 
age from receiving both his retirement annuity and his pay during such 
extension. In other words, if an employee was permitted to continue 
in service beyond the compulsory retirement age of 70, his annuity could 
only start from the date of his separation from the service. This 
seems clear, although the lower court cites the foregoing concluding 
provision of Section 7 as support for its reasoning that Congress did not 
intend to cover anyone who voluntarily retired from service prior to 
reaching the stated age (JA 9-10). 


Section 8 (Title 5, Section 719) made provision for the deduction 
from employees’ salaries, which deductions were automatically taken 
from appellant's pay until his resignation. It should be noted that 
Section 9 provided that every employee coming within the provisions of 
the Act was deemed to have consented and agreed to the deductions 
provided for in Section 8, and further provided that: 


", . « . payment less such deductions shall be a 
full and complete discharge and acquittance of all 
claims and demands whatsoever for all regular 
services rendered by such employee during the 
period covered by such payment, except the right 
to the benefits to which he or she shall be entitled 
under the provisions of this Act . . ." (under- 
scoring supplied 
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Section 10 (Title 5, Section 723) provided in substance that upon 
the transfer of an employee from an unclassified to a classified Status, 
or upon reinstatement of a former employee, credit for past services 
should be granted only upon deposit of the amount of such deductions 
with interest as would have been made for those periods for which 
credit was to have been given, provided : 

“that failure to make such deposit shall not deprive 

the employee of credit for any past services — 

rendered prior to the date this Act shall become 

operative, and to which he or she would otherwise 

be entitled.” : 
The foregoing provision. emphasizes that all employees prior to the 
passage of the Act were entitled to the full benefit of their length of 
service despite the fact that no deductions had been made from their 
salaries prior to the advent of this Act. Consequently, it is clear that 
the amount which had been deducted from appellant's salary to Septem- 
ber 20, 1920 is not at all important, and has no bearing upon the ques- 
tion of his right to retirement benefits. : 


In the letter of February 2, 1956 addressed to appellant, the 
Chairman of the Board of Appeals and Review took the position that the 
1920 Act provided only for refund of retirement contributions with in- 
terest for separations which took place at that time, unless appellant 
met either the age or disability requirements for annuity; that is, he 
must have attained the retirement age of 70 years or have been totally 
disabled when the separation took place (JA 17). But Section 11 of 
that Act (Title 5, Section 724) makes provision for refunds of deduc- 
tions upon separation only upon application, Appellant made no such 
application, and no refund was paid to or received by him. It should 
be noted, too, that this section also provides that when an employee is 
reinstated or re-transferred to a classified status and under certain 
other circumstances, refunds could be deposited with interest so as to 
render the employee eligible for annuity benefits. : 
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From a reading of this entire Act, it is apparent that there is no 
language contained therein which requires that an employee must continue 
in service: until attaining the age of 70. It may be that, had appellant 
applied for and obtained a refund of the deductions taken from his salary 
prior to his resignation, he might now have been foreclosed from ob- 
taining his annuity benefits. But this is not the present case. 


The Act of September 22, 1922 amending the 1920 Act made ex- 
press provision for those who had become involuntarily separated from 
the service by granting such persons the right to immediate annuity 
after 55 years of age, in lieu of a deferred annuity at the age of retire- 
ment under certain prescribed conditions. It expressly included former 
employees coming within the provisions of the 1920 Act, and provided 
further: 

*. . . that in the case of an employee who has with- 

drawn from the 'Civil Service Retirement and Disa- 

bility Fund’, his deductions under the provisions of 

Section 11 of the Act of May 22, 1920, such employee 

Shall be required to return the amount so withdrawn, 

with interest compounded at the rate of 4 per centum 

per annum, before he shall be entitled to the benefits 

of this Act."" (Title 5, Section 736) 
Clearly, nothing in the 1922 Act affected appellant's rights which had 
accrued under the 1920 Act. In this connection with reference to in- 
voluntary separations, the letter of February 2, 1956 from the Chairman 
of the Board of Appeals and Review refers to the Act of July 3, 1926 
pointing to Section 7 thereof, and the fact that the involuntary separa- 
tion provision was made retroactive. However, no claim is made here 
that appellant was involuntarily separated from the service, although it 
may be pertinent to note that the 1926 Act was by its terms an amend- 
ment of the 1920 Act. 


An examination of subsequent retirementacts reveals that it was 


the continued intent and purpose of Congress that the retirement rights 
of civil service employees should be liberalized and enlarged, and not 
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restricted or curtailed, by including many employees not previously 
covered, by lowering the age of retirement as well as required service, 
and by increasing the annuity benefits, not only to those still employed, 
but to those already retired. ! 


The next pertinent legislation was the Act of May 29, 1930 (46 
Stat. 472; 5 U.S.C. 707) which, by its terms, amended the 1920 and 
1926 Acts. In determining eligibility for super-annuation retirement, 


Section 1 provides: | 


"All employees to whom this Act applies who, before 
its effective date, shall have attained or shall there- 
after attain the age of seventy years and rendered 
at least fifteen years of service computed as pre- 
scribed in section 5 of this Act, shall be eligible 
for retirement on annuity as provided in section 4 
hereof e e e a 
This language is practically a restatement of the language used in 
Section 1 of the 1920 Act, and a reading of this later Act clearly de- 
monstrates that the retirement rights and privileges were substantially 
liberalized. That this act was retroactive (contrary to the position taken 
by the Chairman of the Board of Appeals and Review in his letter to ap- 
pellant of October 3, 1956, (JA 13)) is shown by oo 3 of the 1930 
Act which provides: 


“This Act shall apply to the following employees 
and groups of employees: 


x * * 


(a) All employees in the classified civil service 
of the United States, who have been heretofore or 
may hereafter be given a competitive status in the 
classified civil service, with or without competi- 
tive examination. . ” : 


x * * 


1 paragraph 6 of the Stipulation of Fact states that appellant was a member of 
the classified civil service, and that he had competitive status in the classified 
civil service (JA 8). 
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"(f) All employees and groups of employees to 
whom the benefits of the Act of May 22, 1920 
and amendments thereof, shall have been extended 
by Executive orders." 

We come then to the Act of January 24, 1942, which by its terms 
amended the act of May 29, 1930 principally by lowering the age of re- 
tirement. Clearly, this act was retroactive in its purpose and effect. 
If the 1930 Act amended the 1920 Act and was retroactive in its applica- 
tion, it must follow that the 1942 Act, which amended the 1930 Act in its 
entirety, was also retroactive. Here, for the first time, employees 
could retire at their option after having rendered at least 15 years of 
service upon attaining the age of 62 years, in addition to those having 
attained the age of 70 after having rendered at least 15 years of service, 
and at the age of 55 after rendering 30 years of service. Certain de-- 
ferred annuity privileges were given to employees under specific condi- 
tions. As throughout the various Acts, the introductory language con- 
sistently employed is: 

“All officers and employees to whom this Act applies 
who shall have attained or shall hereafter attain the 
BE OCIOE cise eile 
In the absence of clear language indicating a contrary intent, the plain 
intent and purpose of such language should be liberally construed so as 


to include those who had become voluntarily separated from the service 
after rendering the required length of service, but who thereafter attained 
the specific age of retirement. To hold otherwise would impair the 
rights and privileges of civil service employees who had rendered long 


and faithful service, and who had contributed to the retirement and pen- 
sion funds. Nowhere in any of the Acts is language used which would 
indicate, directly or indirectly, that such an employee must, at all events, 
remain in the service, regardless of the years of service rendered, until 
he or she had attained the age of retirement. Indeed, there is no lan- 
guage in any of these Acts which manifests an intent of Congress that 
length of service and age must co-exist at the time of retirement. To 
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place this construction upon the language used would do violence to the 
plain terms of these Acts. : 


By a series of amendatory legislation up to and including Febru- 
ary 28, 1948, there was incorporated in the Civil Service Retirement 
Act a section dealing with annuities to employees separated from serv- 
ice before becoming eligible for retirement. This is known as Section 
733, Title 5 U.S.C. This provision in effect granted a deferred an- 
nuity. The applicable provision (Section 733 b) reads as follows: 

“Should any officer or employee to whom Sections 
691, 693, 693-1, 698, 707, 708, 709-715, 716 to 
719- se 720-722, 724, 725, 727-729, 730, 731, 
733, 736 b, and 736 C of this title applies, after 
having rendered at least 20 years of creditable | 
civilian service and before becoming eligible for 
retirement under Section 691(a) of this title, be- 
come separated from the service, such officer | 
or employee shall be paid a deferred annuity 
beginning at the age of sixty-two years, or the | 
age at separation if beyond the age of sixty-two, 
computed as provided in Section 698 (a) of this | 
title.” ! 
| 
Under the provisions of this section with respect to the requirement of 
deposits, it has been held that a claimant for retirement benefits, if 
otherwise qualified, was entitled to have the period of civilian service 
antedating 1920 utilized in computing his benefits (Prentiss v. United 


States, Ct. Cl., 106 F. Supp. 989). | 


However, the above Section 733 was supplemented by Title 5, 
Section 2254 and Section 2258. Section 2254(c) provides in effect that 
each employee credited with civilian service after July 1, 1920 for 
which, for any reason whatsoever, no retirement deductions have been 
made, may deposit with interest an amount equal to certain percentages 
of his basic salary received for such service; and sub-section (d) pro- 
vides for a re-deposit of refunded retirement deductions. 
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Section 2258, enacted on July 31, 1956 (70 Stat. 751) amended the 
1930 Act by providing that any employee separated from the service after 
completing five years of civilian service may be paid an annuity beginn- 
ing at age 62; and provision was also made therein for members of Con- 
gress. That the foregoing new sections are retroactive seems clear, 
since all of this legislation contemplates equal treatment for all former 
as well as present employees. 


While it may be true that in a pension or gratuity there is no con- 
tractual relationship or vested right, and the amount may be reduced 
from time to time by the Congress, where contributions have been made 
to a retirement fund a definite contractual relationship becomes effective 
upon the happening of events provided for in the legislation, namely, the 


length of service and attainment of age. (Lynch v. United States, 292 


U.S. 471; Rafferty v. United States, 210 F. 24934). Consequently, 
when the appellant had rendered 20 years service at the time when the 
1920 Act became effective, retirement rights inured to his benefit, 
which ripened with the passage of time, and the obligation of the govern- 
ment under the 1920 Act and the subsequent Acts of Congress defining 
the amounts to be computed for the benefit of appellant became fixed. 

It only remained for appellant to attain the necessary age, whether 62 
years or 70 years, to make the retirement payments become fully ef- 
fective. There is no question but that Congress did not by legislation 
modify the payments downward, and the only question which remains is 
the application of the pertinent statute to determine the amount to which 
appellant may be entitled. 


This is clear from Section 5 of the 1942 Act (Title 5, Section 733 
U.S.C.), which provides as follows: 
“Section 7 of the said act of May 29, 1930 as amended, 


is hereby repealed and in lieu thereof the following 
is substituted: 


(a) Should any officer or employee to whom 
this Act applies, after having served 
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for a total period of not less than five 
years, and before becoming eligible 
for retirement, become separated from 
the service, such officer or employee 
Shall be paid a deferred annuity begin- 
ning at the age of sixty-two years, 
computed as provided in clauses (1) and 
(2) of section 4(a) of this Act. . ." 
Therefore, assuming arguendo that the 1920 Act did not provide 
for the voluntary retirement of employees such as appellant, the 1942 
Act was clearly retroactive by its terms as shown above, and would ap- 
ply to the case of appellant; as do the provisions of the later amend- 


ments embodied in Section 2254 and 2258 of Title 5 discussed above. 


CONCLUSION 


As has been stated, appellant rendered more than 20 years of 


faithful and devoted service to his Government. While he contributed 
only a nominal sum to the retirement plan pursuant to the 1920 Act, 
certain rights and benefits had accrued and only the passage of time until 
he had attained either the age of 62 or 70 was necessary to make his re- 
tirement rights effective. The Civil Service Retirement Act should be 
liberally construed so that appellant might be given the benefit of this 
legislation. The judgment of the lower court should be reversed, with 
instructions to enter a declaratory judgment in favor of appellant, de- 
claring him to be entitled to full retirement benefits under the 1942 and 
1948 Acts, with a judgment for the accrued amounts due him as well as 
for a judgment for future benefits thereunder. : 


Respectfully submitted, 
MAURICE FRIEDMAN 


1000 Vermont Avenue, N. W. 
Washington 5, D. C. 


Attorney for Appellant 
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JOINT APPENDIX 


[ Filed Feb. 14, 1957] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA ~ 


OLIVER F. BUSBY 
Munsey Building 
Washington 4, D. C. 


Plaintiff, | 

v. Civil Action No. 360-57 
UNITED STATES OF AMERICA ! 
Defendant. 


COMPLAINT 
FOR RETIREMENT BENEFITS AND F OR 
DECLARATORY JUDGMENT 
1. The jurisdiction of this Court is based upon Title 28, Section 
1346, of the United States Code, under which the plaintiff claims certain 


retirement benefits and seeks a declaratory judgment for further and 


future benefits. ! 

2. The plaintiff, a citizen of the United States and a resident of 
the State of Maryland, was born in Tyler County, Texas, on January 15, 
1879; he is a member of the Bar of the District of Columbia with offices 
in the Munsey Building, Washington, D. C. : 

3. From on or about June 18, 1900 to on or about beptember 20, 
1920, the plaintiff was employed as a classified Civil Service employee 
of the defendant, the United States of America, and, as such, became 
and was entitled to certain rights, benefits and privileges of certain Acts 
of Congress as will more fully hereinafter appear. : 

4. Onor about September 20, 1920, the plaintiff voluntarily re- 
signed from his then position as Group Head Examiner, Estate Tax 
Division, Internal Revenue Bureau of the Treasury Department, and 
continued to maintain his Civil Service employee classification status 
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which was acknowledged and recognized in writing on or about Septem- 
ber 9, 1935 by the United States Civil Service Commission, and which 
said status has never been reversed or modified in any way, except by 
the plaintiff having attained the age of retirement under certain Con- 
gressional legislation more fully described hereinafter. 

5. Prior to the voluntary resignation by the plaintiff of his posi- 
tion as described in paragraph 3 above, and while the plaintiff was so 
employed by the defendant, the Congress enacted Public Law.No. 215 
which was approved on May 22, 1920 entitled ''"An Act for the Retirement 
of Employees in the Classified Civil Service, and for Other Purposes" 
which by its terms became and was effective while said plaintiff was 
such an employee. Said Act of Congress provided inter alia that begin- 
ning at the expiration of 90 days next following the passage of said Act, 
all employees in the classified Civil Service of the United States who 
had on that date, or shall have had on any date thereafter, reached the 
age of 70 years and rendered at least 15 years of service (computed as 
provided in said Act) shall be eligible for retirement on an annuity as 
provided therein, and including employees under different categories 
depending upon the length of their employment and who shall have served 
for various periods ranging from a minimum of 15 years to 30 years or 
more. Said Act also provided for the mandatory deduction and withhold- 
ing of various percentages of each employee's basic salary, pay or 
compensation; and, pursuant thereto, certain deductions and withholding 
were made from the basic salary, pay or compensation of the plaintiff 
herein; by reason whereof he became, was and is entitled to certain 
rights, privileges and benefits all as set forth in said Act of Congress 
described herein. 

6. Thereafter the various Congresses enacted certain amendatory 
legislation, enlarging and liberalizing the retirement and annuity bene- 
fits provided for under said Public Law No. 215 as approved May 22, 
1920. These subsequent Acts of Congress included the following laws, 
all of which have been and are now in full force and effect: 
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(a) Public Law 522, approved July 3, 1926 entitled "An Act to 
amend the Act entitled ''An Act for the retirement of employees in the 
classified civil service, and for other purposes," approved May 22, 
1920, and Acts in amendment thereof;" | 

(b) Public Law 279, approved May 29, 1930 entitled "An Act to 
amend the Act entitled 'An Act for the retirement of employees in the 
classified Civil Service and for other purposes,' approved May 22, 
1920, and Acts in amendment thereof," approved July 3, 1926, as 


amended; 
(c) Public Law 411, approved January 24, 1942 entitled "An Act 
to amend further the Civil Service Retirement Act, approved May 29, 


1930, as amended;"' and 

(d) Public Law 426, approved February 28, 1948 entitled "An 
Act to amend the Civil Service Retirement Act of May 29, 1930, as 
amended." : 

7. On or about January 15, 1941 the plaintiff herein attained the 
age of 62 years; and on or about January 15, 1949 the plaintiff herein 
attained the age of 70 years. Under and by virtue of Section 2, Class E 
of Public Law No. 215 (the 1920 Act) the plaintiff claims that he is en- 
titled to an accumulated annuity at the rate of Four Hundred Thirty-two 
($432.00) Dollars per annum or the sum of Three Thousand Four Hun- 
dred Fifty-Six ($3,456.00) Dollars to January 15, 1957; and thereafter 
plaintiff states that he is and will be entitled to a minimum of Four 
Hundred Thirty-two $3432.00) Dollars per annum as a retirement 
annuity. 

8. Alternatively, plaintiff claims that under and dy virtue of 
Public Law 279 (1930 Act) he is entitled to the sum of Four Thousand 
Eight Hundred Sixty ($4,860.00) Dollars at the rate of Six Hundred Fifty 
($650.00) Dollars per annum as and for retirement annuity to January 15, 
1957; and thereafter he is and will be entitled to receive a minimum of 
Six Hundred Fifty ($650.00) Dollars per annum as a retirement annuity. 

9. Alternatively, plaintiff claims that under and by virtue of the 
Public Law 411 (1942 Act) he is entitled to Nine Thousand Seven Hundred 
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Twenty ($9,720.00) Dollars at the rate of Six Hundred Seven Dollars and 
Fifty Cents ($607.50) per annum as and for retirement annuity computed 


to January 15, 1957; and thereafter he is and will be entitled to a mini- 
mum of Six Hundred Seven Dollars and Fifty Cents ($607.50) per annum 
for retirement annuity. 

10. Alternatively, plaintiff claims that under and by virtue of 
Public Law 426 (1948 Act) he is entitled to Seven Thousand Seven Hun- 
dred Seventy ($7,770.00) Dollars computed at the rate of Eight Hundred 
Sixty-Three Dollars and Thirty-Three Cents ($863.33) per annum for 
retirement annuity benefits to January 15, 1957; and thereafter to a 
minimum of Eight Hundred Sixty-Three Dollars and Thirty-Three Cents 
($863.33) per annum for retirement annuity. 

11. On or about the 25th day of August, 1955, the plaintiff made 
written application to the Civil Service Commission for retirement pay 
as aforesaid; and under date of September 2, 1955 said Commission 
through its Chief of Claims Section, Retirement Division, notified the 
plaintiff in writing that his said claim was denied. 

12. Thereafter, on or about the 29th day of September, 1955, the 
plaintiff appealed from the said action of the Retirement Division to the 
Board of Appeals and Review of the United States Civil Service Commis- 
sion; and under date of February 2, 1956, said Board of Appeals and 
Review notified the plaintiff in writing that the action of said Retirement 
Division in disallowing plaintiff's action for annuity was affirmed, and 
thereafter, on or about the 8th day of March, 1956, plaintiff appealed 
from the decision of said Board of Appeals and Review to the full Board 
of Civil Service Commissioners, which disallowed said appeal on Octo- 
ber 3, 1956. 

13. The action of the United States Civil Service Commission, as 
above stated, is final and has not been modified or reversed; and the 
plaintiff has exhausted his administrative remedies. 

14. The action of the United States Civil Service Commission in 
denying the plaintiff his retirement and annuity benefits, as above set 
forth, was and is arbitrary, capricious, illegal and contrary to the 
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Civil Service Retirement Acts above described and as applied to the 
plaintiff herein; and, if said action is permitted to remain undisturbed, 
the plaintiff will suffer irreparable harm and damage; that his rights, 
benefits, privileges and advantages, which have accrued to him as ac- 
credited by law and as a result of more than twenty (20) years of serv- 
ice, will be confiscated and held for naught; and he will be denied with- 
out right his annuity and retirement benefits and privileges for the past 
and in the future. ! 

WHEREFORE, plaintiff demands judgment against the defendant: 

(a) For accumulated retirement annuity benefits to which the 
plaintiff is entitled in law from and after his sixty -second 
birthday or, in the alternative, from and after his 
seventieth birthday, in such amount as this Court may 
determine he is legally entitled, with interest; 

(b) For a declaratory judgment decreeing that the plaintiff 
shall be entitled to such retirement anmuity benefits 
thereafter; and ! 

(c) For such other and further relief as to the Court may 
seem just and proper. 7 


/s/ Maurice Friedman 
see 
Attorney for Plaintiff 


[ Filed June 11, 1957] 
ANSWER 
First Defense ! 
The complaint fails to state a claim upon which relief may be 
granted. | 
Second Defense ! 
The Court lacks jurisdiction over the subject matter. 
Third Defense | 
Answering the numbered paragraphs of the complaint, defendant 


avers: 
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1. Defendant is not required to answer the jurisdictional allega- +3 
tions contained in paragraph 1 of the complaint. ‘ 

2. Defendant is without sufficient knowledge to form a belief as 
to the truth or falsity of the allegations contained in paragraph 2 of the 
complaint. 

3. Defendant admits that plaintiff was employed as a classified 
Civil Service employee from on or about June 18, 1900, to on or about 4 
September 20, 1920, but denies each and every remaining allegation <4 
contained in paragraph 3. . 

4. Defendant admits that plaintiff voluntarily resigned from his 
position but lacks sufficient information to form a belief as to the truth 
or falsity of the allegation that he held the position of Group Head Ex- 
aminer, Estate Tax Division, Internal Revenue Bureau of the Treasury : 
Department. Defendant admits that plaintiff was eligible for reinstate- 
ment to any position for which he could have shown that he was qualified =? 
subject to the then existing rules and regulations of the Civil Service 
Commission. Defendant denies each and every remaining allegation 
contained in paragraph 4. 

5. Defendant admits that Congress enacted Public Law No. 215 
and approved same on May 22, 1920. Defendant further admits that the : 
Act provided for mandatory deductions and that certain deductions were 
made from plaintiff's basic salary, but denies each and every other 
allegation contained in paragraph 5 of the complaint. 

6. Admitted. 

7. Denied. 

8. Denied. 

9. Denied. P 

10. Denied. 

11. Admitted. 

12. Admitted. C 
13. Admitted. 

14. Denied. . 
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WHEREFORE, having fully answered, defendant demands judgment, 
together with the costs of this suit. 


/s/ Oliver Gasch | 
United States Attorney 


/s/ Edward P. Troxell, Principal 
Assistant United States Attorney 


/s/ E. Riley Casey 
Assistant United States Attorney 


/s/ William R. Rafferty 
Assistant United States Attorney 


[ Certificate of Service] 


[ Filed May 23, 1958] 
PRETRIAL PROCEEDINGS 
STATEMENT OF NATURE OF CASE: ! 
The issues are sufficiently covered by the pleadings and the pre- 
trial statements. : 
Stipulated: 
That within 20 days the parties may file a stipulation of fact. 
The Court has assurance that such a stipulation can be effected. 
That within 10 days either one or both of the parties if they so 
desire may file motions for summary judgment. | 
The photostatic copies of records initialed by the pretrial judge 
may be offered in evid. without formal proof subj. to objs. as to 


relevancy and materiality. 


/s/ ¥F. Dickinson Letts 
Judge 


/s/ Maurice Friedman 
Attorney for Plaintiff 


/s/ John T. Doyle, Asst. U. S. Atty. 
Attorney for Defendant 





[Filed Aug. 26, 1958] 


STIPULATION OF FACT 

The following facts are stipulated by and between counsel for the 
plaintiff, Oliver F. Busby, and counsel for the defendant, United States 
of America: 

1. The plaintiff, Oliver F. Busby, is a citizen of the United 
States and a resident of the State of Maryland. He was born in Tyler 
County, Texas, on January 15, 1879. 

2. He was appointed a clerk in the Department of Interior on 
June 18, 1900. 

3. He was given a permanent classified Civil Service status on 
July 1, 1902. 

4. He was continuously and actively employed by the Federal 
Government from June 18, 1900 until September 20, 1920. 

5. He voluntarily resigned from his then position, said resig- 
nation to take effect at the close of business September 20, 1920. The 
said resignation was accepted. A copy of said resignation is attached 
hereto and made a part hereof. 

6. The position which he held prior to voluntary resignation was 
as Group Head Examiner of the Estate Tax Division of the Bureau of 
Internal Revenue. His salary was $2, 500.00 per annum. He was a mem- 
ber of the classified civil service. He had competitive status in the 
classified civil service. He did not lose competitive status by resig- 
nation, but was thereafter eligible for reinstatement to any position for 
which he could show that he was qualified. 

7. There was deducted and withheld from his salary under the 
provisions of Public Law 215 of the 66th Congress, 2nd Session, 41 Stat. 
614, 2 1/2% of his basic salary from August 1, 1920 to September 20, 
1920, which amounted to Eight Dollars and Fourteen Cents ($8. 14). 
Plaintiff has not applied for, nor has he received any refund of this 
sum; nor has such sum or any part thereof been tendered by the defen- 
dant or any of its agencies or officers. 
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8. He has not been employed by the United States or any agency, 
Territory, or division thereof, or by the District of Columbia since 
September 20, 1920. 


9. Plaintiff has applied for retirement benefits. His claim has 


been denied. He has exhausted all administrative remedies. 


/s/ John F. Doyle 
Assistant United States Attorney 
Attorney for the Defendant 


/s/ Maurice Friedman 
Dated: August 26, 1958 Attorney for Plaintiff 


[Filed December 22, 1958] | 
CERTIFIED RECORD OF OFFICIAL COURT REPORTER 


Court's Ruling 
October 10, 1958 


Washington, D. C. 
October 10, 1958 
The above-entitled matter came on for trial before the HONORABLE 
GEORGE L. HART, JR., United States District Judge at 1:45 p.m. 
APPEARANCES: : 
MAURICE FRIEDMAN, ESQ., 
APPEARING FOR PLAINTIFF. 
JOHN F. DOYLE, ESQ., 
APPEARING FOR DEFENDANT. 
RULING | 
THE COURT: Counsel have been of great help in this case and I 
think they have argued the case on both sides with great ability and merit. 
It seems a little difficult to place ourselves back in 1920 and 
construe a law, pension law, particularly in the light of the present-day 
notions that we have with regard to annuities and pensions and the treat- 
ment of employees. 
It seems to me clear, however, that the 1920 Act, particularly in 
view of the provision at the end of Section 7 and more particularly in 
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view of the provision of Section 11, taken with the Act of September 22, 


1922 which covered involuntary separation from service, that the Con- 


gress did not intend under the laws up to that time, to cover anyone who 


voluntarily retired from the service prior to reaching the stated age 
with the requisite service at the time of retirement. 

Likewise, I can not find to my satisfaction in the subsequent acts 
any provision which would relate back and make eligible for the bene- 
fits an employee who, with fifteen years’ service and under 70 years 
of age, retired in September, 1920. 

I find the facts as stipulated in the stipulation filed. My con- 
clusions of law I have just stated, and I will dismiss the complaint for 


declaratory judgment. 


[Filed October 14, 1958] 
FINDINGS OF FACT AND CONCLUSIONS OF LAW 

This cause having come on for trial by the Court and a full and 
complete hearing having been afforded the parties hereto, the Court 
makes the following findings of fact and conclusions of law. 

Findings of Fact 

1. The plaintiff, Oliver F. Busby, is a citizen of the United 
States and a resident of the State of Maryland. He was born in Tyler 
County, Texas, on January 15, 1879. 

2. He was appointed a clerk in the Department of Interior on 
June 18, 1900. 

3. He was given a permanent classified Civil Service status on 
July 1, 1902. 

4. He was continuously and actively employed by the Federal 
Government from June 18,1900, until September 20, 1920. 

>. He voluntarily resigned from his then position, said resig- 
nation to take effect at the close of business September 20, 1920. Said 
resignation was accepted. 

6. The position which he held prior to voluntary resignation was 
as Group Head Examiner of the Estate Tax Division of the Bureau of 
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Internal Revenue. His salary was $2, 500.00 per annum. He was a 
member of the classified civil service. He had competitive status in the 
classified civil service. He did not lose competitive status by resig- 
nation, but was thereafter eligible for reinstatement to any position for 
which he could show that he was qualified. : 

7. There was deducted and withheld from his salary under the 
provisions of Public Law 215 of the 66th Congress, 2nd Session, 41 Stat. 
614, 2-1/2% of his basic salary from August 1, 1920 to September 20, 
1920, which amounted to Eight Dollars and Fourteen Cents ($8. 14). 
Plaintiff has not applied for, nor has he received, any refund of this 
sum; nor has such sum or any part thereof been tendered by the de- 
fendant or any of its agencies or officers. | 

8. He has not been employed by the United States or any agency, 
territory, or division thereof, or by the District of Columbia since 
September 20, 1920. | 

9. Plaintiff has applied for retirement benefits. His claim has 
been denied. He has exhausted all administrative remedies. 


Conclusions of Law : 

1. The Civil Service retirement law in effect at the time of the 
voluntary resignation of the plaintiff from Federal employment was 
Public Law 215 of the 66th Congress (41 Stat. 614). 

2. The provisions of the said Act do not entitle plaintiff to re- 
tirement annuity benefits. : 

3. Civil Service Retirement Laws enacted subsequent to the 
time of the voluntary resignation of plaintiff from Federal employment 
do not entitle plaintiff to retirement annuity benefits. ! 

4, Plaintiff is not entitled to judgment or to ——— judg- 
ment on his complaint against the defendant. : 

Do. The defendant is entitled to judgment in its favor. 


/s/ George R, Hart 
Dated: October 14, 1958 Judge 


NO OBJECTION AS TO FORM: 


/s/ Maurice Friedman 
Attorney for Plaintiff 
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[Filed October 14, 1958] 


ORDER 

This cause having come on to be tried by the Court and the facts 
in the cause having been stipulated, and upon the said facts as stipu- 
lated and upon exhibits introduced into evidence, and the Court having 
made its Findings of Fact and Conclusions of Law, it is by the Court 
this 14th day of October, 1958, 

ORDERED, that judgment be and the same hereby is entered for 
the Defendant United States of America; and that the action be and the 
same is hereby dismissed with prejudice. 


/s/ George L. Hart, Jr. 
JUDGE 


NO OBJECTION AS TO FORM: 


Attorney for Plaintiff 


[Filed November 28, 1958] 
NOTICE OF APPEAL 
Notice is hereby given that Oliver F. Busby, plaintiff above 
named, hereby appeals to the United States Court of Appeals for the 
District of Columbia Circuit from the final judgment entered in this 
action on October 14, 1958. 


/s/ Maurice Friedman 
Attorney for Plaintiff 


[Certificate of Service ] 


[Filed December 30, 1958] 

PLAINTIFF'S EXHIBIT NO. 1 FOR IDENTIFICATION 
I, William C. Hull, Executive Assistant to the Commissioners, 

United States Civil Service Commission, certify that the documents 

attached hereto, relate to the appeal of Oliver F. Busby, filed with the 

Commission relative to his application for annuity under the Civil 

Service Retirement Act, and are true copies of official documents, 

under my custody and control. 


Washington, D. C. 
May 13, 1957 


/s/ William C. Hull 
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BAR:EPT:rsp 


October 3, 1956 CSA-401 364 


Oliver F. Busby, Esq. 
Munsey Building 
Washington, D. C. 


Dear Mr. Busby: | 

This refers to your request that the Commissioners review the 
action of the Retirement Division and affirmation of such action by the 
Board of Appeals and Review in disallowing your application for annuity 
under the Civil Service Retirement Act. | 

The Commissioners have made a study of the entire record in 
your case including the representations in your letter of March 8, 1956. 
At the time you were separated from your position in the Federal civil 
service there was no provision of law for the payment of annuity to any- 
one regardless of age or length of service upon voluntary separation. 
The first provision for voluntary retirement after 30 years service, two 
years earlier than the mandatory retirement age of the group in which 
you served, was contained in the amendment of May 29, 1930. This pro- 
vision was not retroactive and you did not at the time of your separation 
meet the age or service requirements essential for benefit under the 
Act. The amendment to the Retirement Act of January 24, 1942 contains 
the first provision for payment of annuity to employees separated volun- 
tarily with less than 30 years service. This provides that any employee 
separated voluntarily after five years service may be allowed annuity 
upon attaining the age of 62. This provision was not retroactive. The 
last amendment to Section 7 and under which we now operate was con- 
tained in the Act of February 26, 1948, effective April 1, 1948. This 
amendment contained no retroactive provisions affecting this Section. 

As no retirement amendment has been enacted which would retro- 
actively grant a retirement benefit in your case the Commission has 
affirmed the action taken in disallowing your application for annuity under 
the Civil Service Retirement Act. ! 

By direction of the Commission: 7 

Sincerely yours, 


ce Mi SRE Ae EN /s/ John E. Blann, Chairman 
Commission Decision, Minute 1 of Board of Appeals and Review 
9/21/56 | 
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[Received March 9, 1956, Retirement Div., C.S.C.] 3 
Honorable John E. Blann, Chairman March 8, 1956. ‘ 
Board of Appeals and Review, ‘ | 
United States Civil Service Commission, 5 
Washington, D. C. : 
Re: Oliver F. Busby, Applicant 
Bars shoe laSe pe 
CSA - 401 364 ass 


Sir: 

Reference is made to your letter of February 2, 1956, in the 
above matter, wherein your Board would affirm the denial by the Re- 
tirement Division of Applicant's claim for a certificate of entitlement to 
annuity, under date of September 2, 1955; and, in pursuance of the fur- a 
ther administrative remedy believed to exist, hereby requests the Board 
to reconsider the matter upon the facts set forth by Applicant in his 
letter of September 29, 1955, and the errors of interpretation, construc- 
tion, and conclusions alleged in this reply to your letter above set forth. 
After reconsideration, should your affirmation be still adhered to, then, aa 
in such event, this will constitute an application to the full Board of the | 
United States Civil Service Commissioners for a redress upon the whole 
record material to the issue. Your and the Commissioners’ early con- 
sideration and notice will be greatly appreciated. 

Since the primary question involved here is Applicant's entitle- 
ment to a Certificate for: Annuity under the 1920 Act, and the material 
facts seem to be agreed, it appears only necessary to continue to ad- 


vance the already stated facts; point out erroneous statements; construe x: 
legal provisions, and offer interpretations, seemingly warranted by 

context, to advance the correct meaning of this Act, as the first govern- ‘ 
ing step. If the claim for annuity is established under this basic Act, 4 


all amending and liberalizing provisions will follow by concept of law. 
To directly refer to your letter of February 2, 1956, and to set 
forth errors allegedly therein, it is shown as follows: 
Paragraph 2: It is admitted that (a) Applicant served, as a é 
Classified Civil Service employee, as a clerk and other class employee, 
from June 18, 1900, to September 20, 1920, for a total of 20 1/4 years, 
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(b) he resigned from his then occupied position at the age of 41 years, 
and (c) he was subject tothe original Retirement Act of May 22, 1930, 
but (d) denies that said resignation was an absolute separation as defined 
in Sections 1 and 11 of the Act, which class of separation is aroused only 
by age, death or removal for cause, etc. He still retained his Civil 
Service status, which such employees, as a class, were the named 
beneficiaries under the Act. (See copy of Civil Service statement of 
September 9, 1935, with the file.) No absolute separation existed so 
long as Applicant was under Civil Service protection and might return 
to any position in the Classified Civil Service for which he was fitted 
and in the meantime his separated time was excluded from service 
credit. Sec. F (Paragraph 2) of the Act. : 

Paragraph 3: Section 1 of the Act provides that employees 
",.+.+..- Who Shall have on any date thereafter, reached the age of seventy 
years and rendered at least fifteen years of service .. sh ..- Shall be 
eligible for retirement on annuity ......". To hold employees must 
then have attained retirement age (70) is to take the words “who shall 
have on any date thereafter" out of the Act itself, which is not per- 
missible. Also, the Act, Section 11, is very clear about refunds for 


those "...... who shall become absolutely separated from the service 
before becoming eligible for retirement on annuity .... .". Applicant 


had become eligible (Sec. 1) for annuity, with fifteen years of service, 
whenever thereafter he reached retirement age (then 70) if he should 
file application. Applicant had no absolute separation from the service, 
filed no application for refund and was eligible for annuity. 

Paragraph 4: Applicant admits that the 1926 Act, i as well as all 
amending Acts to liberalize the 1920 Act, are applicable to him; how- 
ever, the cited provisions of this Act are not applicable to the instant 
case, since the indicated intentions were to advance the benefits, in 
Special cases, from the awaited 70 year requirement to 55 or 45 age 
when (1) involuntarily separated or (2) separated by permanent dis- 
ability, with 15 years service credit. i 

It is clear that Congress contemplated that this Act was to be 
supported by both the Government and Classified Civil Service em- 
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ployees for whose benefit the law was enacted. It must be assumed 
that it knew the meaning of the language employed to establish eligibility 
to an annuity. Fixing the age of seventy years as the bar to further 
Service Credit (and 30 years service as full credit), it established the 
mean of time service at 15 years, as the minimum which would be re- 
quired to establish such eligibility, when thereafter the age of 70 years 
was attained with that number of years service. Those separated be- 
fore serving at least 15 years, and having no service afterwards before 
attaining the age of seventy years, were ineligible for annuity, while 


those separated after serving 15 years became eligible upon attaining 


the age of 70 years, together with credit for any further service ren- 
dered before reaching such 70 year age. Sec. 1 of the Act literally pro- 
vides that " .employees .....who shall have on any date thereafter 
reached the age of seventy years and rendered at least fifteen years of 
service shall be eligible for retirement on annuity ..... ",. If the 
service of 20 1/4 years does not qualify Claimant for annuity upon there- 
after attaining the age of 70 years, then the phrase "and rendered at 
least fifteen years of service” is meaningless, merely surplusage, and 
leaves applicant in no better position than a Civil Service employee 

with one to fourteen years of service. That it meant to qualify such em- 
ployee for a deferred annuity when seventy year limitation (62 under Sec. 
ae Act 1/24/42, under “which applicant could have retired) is reached, 
is supported by succeeding and amending Acts -- see Act 6/30/32, 
6/16/33, 6/23/38, 1/24/42, 7/30/47, 2/28/48, etc. The very class and 
nature of the Act demand liberal construction. 

Applicant's eligibility to annuity being fully, literally and fairly 
established under the 1920 Act, there would appear to be little necessity, 
at this time, to discuss the relativity of all the amending Acts providing 
greater, more liberal and explanatory provisions of succeeding Acts in- 
tended for its administration toward the charitable objective set forth. 

Applicant is willing to appear in person before the Board or the 
Commission, if commanded, for a discussion of this matter; and he 
respectfully requests an early full declaratory expression from the 


Tribunal deciding the issue. Sincerely, 


/s/ Oliver F. Busby 
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| BAR:EPT:rsp 
February 2, 1956 | CSA-401 364 


Oliver F. Busby, Esq. 
4616 Chevy Chase Boulevard | 
Chevy Chase 15, Maryland | 


Dear Mr. Busby: | 

This refers to your appeal from the action od the Retirement 
Division in disallowing your application for annuity under the Civil 
Service Retirement Act. ! 

A careful study of the facts in your case has been: completed. The 
record shows that you served as a Clerk in the service of the United 
States from June 18, 1900 to September 20, 1920 at which time you re- 
signed at the age of 41 years. It is further shown that you became sub- 
ject to the original Retirement Act of May 22, 1920 on its effective date 
and you were so subject on the date of your absolute separation as a re- 
sult of your resignation. | 

The Act of May 22, 1920 became effective on August 1 of that year 
for deduction purposes and on August 20th for retirement purposes. For 
employees separated on or after August 20th the Act of May 22, 1920 
required that in order to be eligible for benefits thereunder they must 
have served at least 15 years and have attained retirement age (70 
years for clerical employees) or have been totally disabled for useful 
and efficient service. For separations, at that time, under any other 
conditions the Act provided only for refund of retirement contributions 
with interest. It is shown by the record that you did not at the time of 
your resignation meet either the age or disability requirement for 
annuity title. | 

The Act of July 3, 1926 contained a provision (section 7) under 
which an employee who (1) became involuntarily separated without mis- 
conduct or delinquency (2) after having attained age 45 and (3) after 
serving 15 years or more could have annuity beginning at retirement 
age or a reduced annuity beginning at age 55. This provision was specifi- 
cally made retroactive to cover employees separated after August 20, 
1920 under the conditions cited. Since you fail to meet the first two con- 


ditions you do not have annuity title under the Act of J uly 3, 1926. 
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Consideration has been given to the arguments contained in your 
letter of appeal. However, as no retirement amendment has been enacted 
which would operate retroactively to cover your case, the action of the 
Retirement Division in disallowing your application for annuity under 
the Civil Service Retirement Act is affirmed. 

For the Commissioners: 

Sincerely yours, 


/s/ John E. Blann 
Chairman, Board of Appeals 
and Review 


CC: Mr. Crunkilton, Ret. Div. 


CSA-401364 
DRS: JGC:jf 


October 11, 1955 


Oliver F. Busby, Esq. 
Munsey Building 
Washington, D. C. 


Dear Mr. Busby: 

I have your letter of September 29th regarding the action taken 
by this Division ‘in dismissing your claim for annuity under the Civil 
Service Retirement Act. 

No error being found in our action, the entire file is being sub- 
mitted to the Commission's Board of Appeals and Review for final de- 
cision. 

Sincerely yours. 


/s/ Joseph G. Crunkilton 
Assistant to Chief 
Retirement Division 
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LAW OFFICES OF 
OLIVER F. BUSBY, 
Munsey Building 

Washington, D. C. 


September 29, 1955 


United States Civil Service Commission 
Retirement Division, Bureau of Operations 
Sth and G Streets, N. W. 
Washington, D. C. 


File DRC:MJR: js 
CSA 401364. 


Claimant herein, being aggrieved by your proposal, dated 
September 2, 1955, to dismiss his claims for annuity benefits under 
the Retirement Acts applicable thereto, hereby protests said proposal; 
and, unless such proposal be reversed upon consideration of this pro- 
test, appeals from such action to the Board of Appeals and Review, and 
requests that the full records in this case go forth to such Board. 

This protest and appeal from your proposed action is based upon 
the following errors: : 

(1) In concluding that claimant of annuity benefits must have 
reached the age of seventy years when a separation took: jeece on 
September 20, 1920, and 


(2) In concluding that claimant's resignation from . then posi- 


tion as of September 20, 1920, terminated his eligibility as a classified 
civil service employee on that date. | 

At the beginning it may be helpful to point out that the Retirement 
Act approved May 22, 1920, is a general, remedial and amendatory act 
passed for the benefit of U.S. Civil Service employees, whom Con- 
gress believed, for reasons sufficient unto itself entitled to relief, and 
a code of governing provisions for such relief which in this case were 
the retirement and security of that class. While the rights of claimant 
arise under the provisions of this act, these rights are extended and 
liberalized by all amendments tending to clarify intent or broaden 
credits and other benefits. Such basic law and amendments are to be 


construed together. 
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It is also of common knowledge that as of the time the basic Act 
of 1920 was passed, there was being waged a campaign to reduce the 
cost of government, one item of which was the government's payroll; 
and while “employees” in the Classified Civil Service, including by the 
Act of March 27, 1922, all "persons" in the Classified Civil Service, 
were being appeased by the government's sharing basis, there was an 
intended inducement to remove employees or persons automatically or 
absolutely from the Civil Service rolls at the arbitrary age of seventy 
years, and thus reduce the payrolls, presently and in the future. No 
employee or persons on the rolls could serve or be appointed if of that 
age. Under the provision of Section 1 of the Act all "employees" includ- 
ing all "persons" (Act of 3/27/22) in the Classified Civil Service of the 
United States who shall have on any date thereafter reached the age of 
seventy years, and rendered at least fifteen years of service as pre- 
scribed in Section 3 of this Act, Shall be eligible for retirement on an 
annuity. Section 3 provides a credit for services at different times, to 
different agencies and in all government departments; but excludes from 
credited services all periods of separation. Section 7(b) of the 1930 
Amending Act, as amended by the Act of February, 1948, clearly shows 
Congressional intent and preserves annuity rights to those with twenty 


years’ or more services before becoming eligible for retirement on 


account of age. 
For these benefits of annuity there was deducted, under Section 


8 of the Act, a percentage of claimant's salary, with the statutory under- 
standing that each such employee then had and continued to have an in- 
terest in "the Civil Service retirement and disability fund." This de- 
duction from claimant's salary, together with the deductions assumed 

by the Government for over twenty years, would have provided enough 

to have purchased a sizable deferred annuity (at age seventy) during his 


then life expectancy. Claimant, therefore, had and still has a contractual 


obligation from the fund of more than an equitable nature; and the lan- 
guage of the Act must govern. 
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Specifically referring to the alleged errors in your proposal to 
dismiss claimant's application for annuity benefits beginning at age 


seventy, it is therein asserted: | 


(1) That claimant must have reached the age of seventy years when 


he separated from his then held office. 
The statute, approved May 22, 1920, then in effect provided so far 
as herein material: i 
Section 1 - That beginning at the expiration of ninety days next 
following the passage of this Act, all employees in 
the classified Civil Service of the United States who 
-++--.-Shall have on any date thereafter reached the 
age of seventy years and rendered at least fifteen 
years of service......sShall be eligible for retire- 
ment on an annuity...... (Underscoring supplied) 
The language of the Act seems clear and unequivocal, and it must be 
assumed that Congress knew the meaning of the language used. Armed 
with actuaries, insurance tables and other data it seta schedule based 
on age seventy with service, continuous or otherwise, of thirty or fifteen 
years, and computed the cost at two and one-half percent of salary, 
while actually employed, to those in the classified service. It legislated 
a quid pro quo contract whereby those then serving in the Civil Service 
must have deductions from their salaries and receive the benefits ac- 
cumulating from an interest in the Civil Service disability and retire- 
ment fund, and an annuity at the age of seventy years with a credit of at 
least fifteen years' service. It will be noted that such fifteen year serv- 
ice is one-half of the thirty years expected full service basis. However, 
a fifteen year service did not entitle those eligible to an immediate 
annuity but to a deferred annuity beginning at age seventy, when under 
actuarial tables the span of life had practically run. The operation of 
the Act is based upon insurance principles and, in the instant case it is 
like buying insurance, by class or category, and paying for it while you 
are young and making a deferred collection on it at oid age - 70 years - 
but at a cheaper premium, because no protection is afforded between 
youth and age. The benefits were accrued and were based upon age 
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and service credit and not upon the happening of some event causing a 
separation, whether voluntary or otherwise, while employed at seventy 
year age. 
Claimant was, and still is, in the category of a classified Civil 


Service employee, retaining, except for age, eligibility for reinstate- 


ment, which relationship he held until 70 years of age with all govern- 
mental service. Having qualified for eligibility to annuity benefits by 
having a service credit of more than fifteen years and thereafter reach- 
ing the age of seventy years, his claim, although deferred, is established. 
He did on a date thereafter (January 15, 1949) reach the age of seventy 
years with more than fifteen years of accredited service as provided. 

Since this Act is a general remedial, amendatory law it may act 
upon 2 class which is termed generally in the title to be employees in 
the classified Civil Service, and includes (Act of March 27, 1922) "all 
persons who have been heretofore or who may hereafter be given a 

-" Claimant not 
only satisfies the Act by being in the general class specified, but was, 
upon the passage of the Act, actually on the payroll and had, upon the 
deductions from his salary, a vested contract. It should be noted that 
the 1922 Act substituted the word "persons" for the word "employees" 
used in the 1920 Act. 

No provision in the Act is found making eligibility depend upon 
reaching the age of seventy at the time of the happening of some event, 
in this instance the resignation. The Act requires that an employee (or 
person) with fifteen years of service, shall be eligible for retirement 
on an annuity upon thereafter reaching the age of seventy years. All 
amending acts have since shown further liberality as to age require- 
ments and years of service. 

Statutes are construed according to the language used as gathered 
from the Act itself and something not in the statute cannot be ingrafted 
upon it. It would have been quite simple, had it been intended, for 
Congress to have said that, beyond the required fifteen years, eligibility 
should require the seventy years to have been reached at the time of 
Separation and while actually working at that age. Two or three words 
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of plain and common meaning could have been used in the Act by Con- 


gress, if such intent had been desired. Administrative construction 


differently is not now permissible. | 

(2) That claimant's resignation from his then position as of 

September 20, terminated his eligibility as a classified 
Civil Service employee on that date. 

Claimant resigned from his last named position as ‘of September 
20, 1920, at which time he had established his statutory eligibility fora 
deferred annuity beginning at age seventy and, by having deductions 
made from his salary, had consummated his contractual relationship 
with the U.S. Government as Administrator of the Civil Service retire- 
ment and disability fund. At the time of resignation his right of annuity 
had attached by the service of 15 years and payments by deductions, 
whereupon he had the statutory right of election to withdraw his deduc- 
tions with interest or await the age of 70 years to receive his deferred 
annuity. He did not, if such may be done, resign from the Civil Service 
classification or qualification, which is, or was, until age 70 was 
attained, still retained as shown by the record of the Civil Service Com- 
mission, dated September 9, 1935, a copy of which is on file with 
application. | 

This Act being amendatory, we are permitted to refer to the in- 
tent of Congress as shown by later acts. Each succeeding amendment 
provides greater liberality in both age and service requirements. As 
an example the Act of January 24, 1942, by Section 5 repeals Section 7 
of the 1930 Act and provides, in support of claimant's contention, an 
intent that an employee or officer, after serving less than five years, 
becomes eligible, if separated from the service, toa deferred annuity, 
beginning at age seventy; and Section 8 of the same Act strikes out para- 
graph (b) of Section 12 of the 1930 Act and inserts a provision that an 
employee becoming absolutely separated from the service before he has 
completed five years' service, shall have his deductions returned to 
him, subject to re-deposit before becoming entitled to the benefit of 
this Act. The Act of July 7, 1947, provided for return of deductions 
when absolutely separated from the service up to ten ears' service, or 
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by implication, await a deferred annuity. In the Act of April 1, 1948, 
under which claimant reached full annuity rights, he might have his de- 


ductions returned, if so electing, up to twenty years’ service, rather 


than take a deferred annuity. Claimant having over twenty years' of 


service, had, under this amendment, no choice but to await his age 
qualification. These amendatory acts plainly show that persons in the 
classified service were not intended by Congress to have their service 
credits of up to thirty years taken away from them by a separation such 
as leave of absence over six months, non-pay status or other separation 
which may never ripen into automatic or absolute separation, which 
terms were so plainly used by Congress to bring to an end the eligibility 
created contractually or by statute. The several terms used to qualify 
separation are clear and distinct. Any different construction is repug- 
nant to the intent of Congress. The status of a person in the classified 
Civil Service was to be determined as of the time of enactment and not 
as of ten, twenty or thirty years hence. Claimant was then specifically 
denominated an “employee. " There would be no inducement to a young 
person, otherwise eligible, through a provision that he must have his 
eligibility, after establishing a requirement of more than fifteen years, 
established as up to thirty years or more hence. 

Such a requirement would so torture the word "employee" used in 
a general sense in the class as to technically limit relief to those of the 
class, who, after having acquired the qualifying credits, must be actually 
on a payroll when reaching seventy years of age, and which in turn is 
so technical as to require an actual employed status on the twenty-ninth 
day of the sixty-ninth year of age, or a few weeks of reemployment on 
said day in order to preserve a twenty-nine plus service status to an 
otherwise eligible annuitant. Such injustice should be avoided in the 
construction of the statute. The code provides eligibility to that class of 
civil service employees who thereafter reach seventy years of age and 
have a service credit of fifteen years. The statutes also set up two 
classes of separations, (1) Automatic or absolute, such as reaching age 
seventy; death, permanent disability, dismissal, etc. which tolls time 
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for service, and (2) Other separations - such as "non-pay" status, ex- 
cess "on leave" transfers, etc. which may never ripen into permanency 
before the statutory age is reached, but to be excluded for service 
credit. : 

A remedial statute must be liberally construed so as to afford all 
the relief administratively possible. | 

It is submitted that claimant was, upon the passage of the basic 
Act of May 22, 1920, and subsequent amendments, (1) an actual em- 
ployee and/or a person in the Civil Service, (2) hada service credit of 
more than twenty years, (3) possessed a contract with the United States, 
legislated by Congress upon the assumed consent of claimant, (4) there- 
after attained the age of seventy years, and (5) has paid into the retire- 
ment and disability fund the required consideration with deductions from 
his pay. Therefore, claimant is entitled to the deferred annuity bene- 
fits provided by said Act and its applicable amendments up to and includ- 
ing the Act of February 28, 1948. 

Your kind reconsideration and an allowance of the claim is re- 
quested. In the event of an adverse decision a copy of your opinion 
together with notice of its referral to the Board of Appeals and Review 


will be appreciated. 


Respectfully submitted, 
/s/ Oliver F. Busby 


APPLICATION FOR RETIREMENT | 
CIVIL SERVICE RETIREMENT SYSTEM | 


Name: Last First Middle 
Busby Oliver F, 


Other names under which formerly employed: None 

Date of Birth: January 15, 1879 

Date of Final Separation: January 15, 1949(*) 

Approximate number of years of civilian service: 20 1 /4 years 


Department or Agency in which presently or last employed, includ- 
ing Bureau or Division: Treasury Dept., Estate Tax DaSpeIOR 
Bureau of Internal Revenue. 3 
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7, Location of Last employment (City and State): Washington, D. C. 
8. Title of last position: Group Head Examiner 
9. Are you married: No (Widower) 


10. Give name and date of birth of each unmarried child under age 18: 
(None under 18) 


* * * * * * 


(B) Describe your disabilities, when and how incurred, and how they 
interfere with performance of the duties of your position: 


(*) Further answer to No. 4 above: Resigned last named posi- 
tion (see answer to No. 8 above) September 20, 1920, retaining 
Civil Service employee rights and privileges). (Final or absolute 
separation by law did not occur until applicant attained age of 70 
years on Jan. 15, 1949). 

12. (A) If you have rendered active service in the Army, Navy, Marine 
Corps, or Coast Guard of the United States, and your service was 
terminated under Honorable conditions, complete the following 
schedule from your discharge. 


Branch of Service 


None 
ae * ae * 


(B) Are you in receipt of or have you applied for military retired pay: 
No. 


13. (A) Have you ever received or made application for compensation 
under the United States Employees’ Compensation Act of Sep- 
tember 7, 1916? No. 


x x 5 * x 
15. (C) X- Reduced Annuity With Benefit to Person Named. * * * 
Name of person to receive benefit (First, middle, last) 
Katie B. Busby Relationship: Daughter 
Date of Birth (Month, day, year) October 12, 1912 
I hereby certify that all statements made in this application are 
true to the best of my knowledge and belief. 


/s/ Oliver F. Busby 
4616 Chevy Chase Blvd. 
Chevy Chase 15, Md. 


Date: 8/25/55 Maryland 
(State) 


* * * * * 
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Memorandum 
Attached to and Made a Part of the 


Application for Retirement 
of 
Oliver F. Busby 


Claimant, serving in the classified service, became eligible for 
retirement under the provisions of Section 1 of the 1920 Act, Section 1 
of the 1922 Act, and Sections 1 and 3 of the Act of May 29, 1930, the 
latter of which, with the 1922 Act, indicated the intent of Congress to 
include as eligible for these benefits "all persons who haye been hereto- 
fore or may hereafter be given competitive status in the classified serv- 
ice '...." who have ..... reached the age of seventy years and rendered 
at least fifteen years of service.....". | 

The attached Application, as well as his record of ¢ service dated 
September 9, 1935, shows claimant retained his classified status, and, 
through he resigned from his last government position on September 20, 
1920, he was not finally or absolutely separated from the service, with- 
in the purview of the applicable legislation, until he attained the age of 
seventy years on January 15, 1949. Having a record of 20 1/4 years of 
government employment, more than the minimum of service required, 
during a portion of which time deductions from his salary as provided 
in Section 8 of the 1920 Act, and Section 10 of the 1930 Act were made, 
the return of which has neither been requested nor made, | having attained 
the age of seventy years, by statute and by contract he became vested 
with an interest in and to all the credits, donations, appropriations, 
legacies, etc., accruing to the Retirement Fund as provided by law and 


consequently, entitled to the annuities therein provided which he elects 


to receive under "'C" in the enclosed Application. | 

The amount of ‘his annuities will, perforce, be affected by reason 
of the fact that no pay was received after September 20, 1920, from 
which deductions could be made to increase credits before his automatic 
or absolute retirement as provided by law was brought about when he 
obtained the age of seventy years on January 15, 1949. 
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A Certificate of Service issued to him by the U.S. Civil Service 
Commission on September 9, 1935, establishes that he retained his 
Civil Service rights while in a non-pay status. Therefore, he was or 
should have been automatically retired as of January 15,1949, or on 
January 15, 1948, under the 1948 Act, and entitled to retirement as of 
one or the other of said dates. Not having exercised any optional retire- 
ment, since Congress distinguished between separations which would 
affect credits or create final relationships, and believing its intent: was 
to benefit the persons in the category with requisite service which he 
occupies as mentioned in the various Acts of Congress, demand is here- 
by made for the retirement benefits to which he is entitled under the law. 


UNITED STATES CIVIL SERVICE COMMISSION 
SERVICE RECORD AND RETIREMENT DIVISION 


Busby, Oliver F. 


No record Texas Yes 
Date of Birth Legal Res. Charged 


Military preference No 


No Exam. Min. 10 of Aug. 6 
Examination from which appointed 


Service History 
6-18-00 Appt. Clerk $1200. Interior, Census 
7-1-02 Classified or made perm. 
6-1-04 Trans. Secy's Off. 
8-23-12 Trans. Clerk $1200. Agric., Acct. Etc. 
4-7-13 Pro. to $1400. 
7-1-14 Trans. Bu. Entomology 
9-1-17 Pro, $1800. 
1-4-19 Trans. Clerk $1800, Treasury, Int. Rev. 
7-1-20 Promotions to $2500. 
9-20-20 Resigned 


Eligible for reinstatement to any position for which he can show 
that he is qualified subject to meeting any other requirements of the 


reinstatement rule. Signed E. W. Burgess 
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DRC :“KJR:js 
September 2, 1955 CSA 401 364 


Oliver F. Busby 
4616 Chevy Chase Boulevard 
Chevy Chase 15, Maryland 


Dear Mr. Busby: ! 
The Commission has given careful consideration to the memoran- 


dum attached to your application for annuity benefits under the Civil 


Service Retirement Act. : 

In determining the rights of any former employee to annuity bene- 
fits we must use the provisions of the law in effect at the time of separa- 
tion. In your case any rights you would have would be under the pro- 
visions of the Retirement Act approved May 22, 1920 by the 66th Congress. 
Under this Act a classified employee to be eligible for annuity benefits 
must meet both of these requirements: (a) must have reached the age of 
seventy years (b) and rendered at least 15 years of service computed as 
prescribed in Section 3 of the Act. 

Any resignation once accepted is considered final and absolute 
and cannot be changed by subsequent action either on the part of an em- 
ployee or the department or both. Your resignation on September 20, 
1920 terminated your government service and made you eligible for only 
these benefits as allowed in the act of May 22, 1920. 

This Act did not provide for future annuity benefits to those em- 
ployees who resigned prior to meeting both of the requirements of Sec- 
tion one of the Act. In your case you did not meet the age requirements 
at the time of your separation and the Commission must hold you are not 
eligible for any annuity benefits under the Retirement Act. Consequently 


your claim must be dismissed. 
Sincerely ones 


Jack Goldberg, Chief 
Claims Section 
Retirement Division 

| 
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PLAINTIFF'S EXHIBIT NO. 2 


TREASURY DEPARTMENT 
OFFICE OF THE SECRETARY 
WASHINGTON 


September 24, 1920. 
Mr. Oliver F. Busby, 
Office of the Commissioner of Internal Revenue. 
Sir: 

By direction of the Secretary, your resignation as a Senior Clerk 
at twenty-five hundred dollars per annum, in the Office of the Com- 
missioner of Internal Revenue, WR., has been accepted to take effect 
at the close of business on September 20, 1920. 


Respectfully, 
(Signed) H. W. Stutler 
Acting Chief, Division of Appointments. 
9-14-20 


Notice of Acceptance of Resignation. 
Form 245. 


[Filed Dec. 30, 1958] 


TREASURY DEPARTMENT 
WASHINGTON 


September 7, 1920. 


Commissioner of Internal Revenue. 


(Attention of Mr. Paull, Head of Appointment Division. ) 
Sir: 

I hereby tender my resignation as Group Head Examiner, without 
prejudice, to take effect at the close of business September 20, 1920. 
In taking this action Iam very mindful of the many courtesies extended 
to me by my superiors in the service and my deep appreciation of 
their just consideration of past actions. It is my wish that the future 
activities of the Bureau meet with the greatest measure of success. 

Respectfully, 


PELonee. /s/ Oliver F. Busby 
/s/ 3. F. Smithers Approved: /s/ James Hagerman, Jr. 


Head, Estate Tax Division Deputy Commissioner 
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TREASURY DEPARTMENT 
REPORT ON APPLICATION FOR REFUND 
Retirement Act of May 22, 1920 


Oliver F. Busby was employed in the Internal Revenue Bureau as a 
Senior Clerk from 4 1 1919 to 20 9 1920 
when absolutely separated from the classified service because of Resig- 
nation. ! 

Complete schedule of employment since July 31, 1920, giving base 
pay of the positions as fixed by law or regulation, but not including 


bonuses, allowances or overtime pay. ! 
EEE 
DEPARTMENT, BRANCH: i 

OR FROM- TO- Rate Per 
INDEPENDENT OFFICE: Day : Month : Year Day: Month:Year 


Internal Revenue 1 8 1920 20 9 1920 $2500 p.a. 


That subsequent to July 31,1920, this employee was in nonpay 
status and lost base pay as follows: : 
Day : Month: Year: Day: Month: Year: Dollars:Cents: etc. 
| 
This employee was not in nonpay status subsequent to J uly 31, 1920 
Was deduction made in this employee's salary from August 1, 1920, 
to date of his separation, inclusive? Yes 


ADKIYB. _Oct. 19, 1920 /s/ G.S. aa 
Head of Office or Bureau. 


| 
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COUNTERSTATEMENT OF QUESTIONS PRESENTED 


In a case where a former Federal employee served in a 
civilian capacity for over 20 years, held a competitive status in 
| the classified civil service when his voluntary resignation be- 
‘eame effective on September 20, 1920, contributed only $8.14 
‘for retirement purposes during that period was less than 

62 years of age upon so resigning, and has not been employed 
by appellee or any agency, Territory, or division thereof, or by 
the District of Columbia since the aforesaid date, the questions 
presented, in the opinion of appellee, are as follows: 

1. Is appellant entitled to retirement benefits under the 
Civil Service Retirement Act of May 22, 1920 (effective 

August 22, 1920), 41 Stat. 614, upon reaching either 62 years 
\or 70 years of age subsequent to his voluntary resignation? 

2. Is appellant entitled to retirement benefits by reason of 
the enactment of civil service retirement statutes subsequent 
to the Civil Service Retirement Act of es and after the 


effective date of such resignation? 
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v. 


Unirep Srares of AMERICA, APPELLEE | 





| 
APPEAL FROM THE UNITED STATES DISTRICT COURT | 


FOR THE DISTRICT OF COLUMBIA ! 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE : 


This is an appeal from an order granting judgment for ap- 
pellee (defendant below) and dismissing the action with 
prejudice, following a trial and the entry of findings of nt 
and conclusions of law by the District Court. 

By complaint filed with the District Court in Civil Action 
No. 360-57 on February 15, 1957, appellant sought a judg- 
ment granting him accumulated retirement annuity benefits, 
by virtue of past Federal civil service terminated in 1920, 
“from and after his sixty-second birthday or, in the alternative, 
from and after his seventieth birthday”, and decreeing his 
entitlement to “such retirement annuity benefits thereafter” 
(J.A. 1-5). The answer, which was filed on June 11, 1957, 
denied the essential allegations of the complaint (J.A. 5-7). 

As established at trial through a stipulation of facts (J. A, 
8-9) and certain documentary exhibits (J.A. 12-31), appellant 
was born in Texas on January 15, 1879 and was appointed a 
clerk in the Department of Interior on June 18, 1900. Hey was 


(1) 
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continuously and actively employed by the Government until 
September 20, 1920, the date that his voluntary resignation 
became effective (J.A. 30). The position which he held prior 
to such resignation was Group Head Examiner of the Estate 
Tax Division of the Bureau of Internal Revenue, with salary 
at $2,500.00 per annum. At the time of such resignation, he 
was a member of and held competitive status in the classified 
civil service, having been given permanent civil service status 
on July 1, 1902. 

Appellant did not lose competitive status by resignation, but 
was thereafter eligible for reinstatement to any position for 
which he could show that he was qualified. He has not been 
employed by appellee or any agency, Territory, or division 
thereof, or by the District of Columbia since September 20, 
1920. 

Under the provisions of Public Law 215, 66th Congress, 2d 
Session, 41 Stat. 614, 5 U.S.C. § 691, there was deducted and 
withheld 214 percent of appellant’s basic salary from August 
1, 1920 to September 20, 1920, which amounted to eight dollars 
and fourteen cents ($8.14). He has neither applied for nor 
received any refund of this sum. Nor has such sum or any 
part thereof been tendered by appellee or any of its agencies 
or officers. 

Prior to instituting suit in the District Court, appellant ex- 
hausted all of his administrative remedies. His application 
for retirement benefits (J.A. 25-26), which was filed on August 
25, 1955 with the Civil Service Commission, was rejected on 
September 2, 1955, on the ground that the 1920 Act did not 
provide for future annuity benefits to those employees who 
resigned prior to meeting both the age and service require- 
ment of Section 1 of that Act (J.A. 29). 

Appellant, on September 29, 1955, protested the aforesaid 
ruling and requested a review of his application (J.A.19). On 
October 11, 1955, he was advised by the Commission that 
“[nJo error being found in our action, the entire file is being 
submitted to the Commission’s Board of Appeals and Review 
for final decision” (J.A. 18). On February 2, 1956, the Board 
of Appeals and Review affirmed the prior action upon the 
grounds that appellant had not met the age or disability 
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requirement for annuity at the time of his resignation, |and 
that no subsequent retirement amendments operated retro- 
actively in his case (J.A. 17). 

Appellant appealed to the full Commission on March 8, 
1956 (J.A. 14). On October 3, 1956, he was formally advised 
that the entire record had been studied by the Commissioners, 
that at the time of his separation in 1920 there was no provision 
for an annuity regardless of age or length of service upon volun- 
tary separation, that subsequent amendments were not made 
retroactive, and that, consequently, the Commission had af- 
firmed the denial of the application (J.A. 13). | 

At the conclusion of the trial on October 10, 1958, the Dis- 
trict Court (Hart, J.) issued an oral ruling (J.A. 9-10) in which 
the 1920 Act, particularly when considered with the Act of 
September 22, 1922 (which covered involuntary separation 
from service), was found not to cover anyone who voluntarily 
retired from the service prior to reaching the stated age with 
the requisite service at the time of retirement. The trial court 
found that there was no provision in subsequent statutes 
which would relate back and make eligible for retirement bene- 
fits an employee who, with fifteen years of service and under 
70 years of age, retired in September 1920. The court further 
found the facts to be as agreed upon by the parties in the 
stipulation of facts hereinbefore noted, and dismissed the com- 
plaint for declaratory judgment. 

Subsequently, the trial court, on October 14, 1958, filed 
the written findings of fact and conclusions of law found in 
the record (J.A. 10-11), and entered an order granting judg- 
ment for appellee and dismissing the action with prejudice 
(J.A. 12). The notice of appeal was filed on November 28, 
1958 (J.A. 12). | 

STATUTES INVOLVED | 


| 
The Civil Service Retirement Act of May 22, 1920, P. L. 
215, 66th Congress, 2d Session, 41 Stat. 614 et seq., provides i in 
pertinent part: | 
“TSec. 1] That beginning at the expiration of ninety 
days next following the passage of this Act, all employees 
in the classified civil service of the United States who 
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have on that date, or shall have on any date thereafter 
reached the age of seventy years and rendered at least 
fifteen years of service computed as prescribed in section 
3 of this Act, shall be eligible for retirement on an an- 
nuity as provided in section 2 hereof: Provided, That 
mechanics, city and rural letter carriers, and post-office 
clerks shall be eligible for retirement at sixty-five years 
of age, and railway postal clerks at sixty-two years of 
age, if said mechanics, city and rural letter carriers, post- 
office clerks, and railway postal clerks shall have ren- 
dered at least fifteen years of service computed as pre- 
scribed in section 3 of this Act. 

“The provision of this Act shall include superintend- 
ents of United States national cemeteries, employees of 
the Superintendent of the United States Capitol Build- 
ings and Grounds, the Library of Congress, and the Bo- 
tanic Gardens, excepting persons appointed by the Presi- 
dent and confirmed by the Senate, and may be extended 
by Executive order, upon recommendation of the Civil 
Service Commission, and to include any employee or 


group of employees in the civil service of the United 
States not classified at the time of the passage of this 
Act. The President shall have power, in his discretion, 
to exclude from the operation of this Act any employee 
or group of employees in the classified civil service whose 
tenure of office or employment is intermittent or of un- 
certain duration. 


* * * & e 


“Sec. 5. That any employee to whom this Act applied 
who shall have served for a total period of not less 
than fifteen years, and who, before reaching the retire- 
ment age as fixed in section 1 hereof, becomes totally 
disabled for useful and efficient service by reason of dis- 
ease or injury not due to vicious habits, intemperance, 
or willful misconduct on the part of the employee, shall 
upon his or her own application or upon the request or 
order of the head of the department, branch, or inde- 
pendent office concerned, be retired on an annuity under 
the provisions of section 2hereof: * * * 
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“Every annuitant retired under the provisions of this 
section, unless the disability for which retired is perma- 
nent in character, shall, at the expiration of one year 
from that date of such retirement and annually there- 
after until reaching the retirement age as defined in séc- 
tion 1 hereof, be examined * * * by a medical officer of 
the United States, or a duly qualified physician * di 
in order to ascertain the nature and degree of the an- 
nuitant’s disability, if any; if the annuitant recovers and 
is restored to his or her former earning capacity before 
reaching the retirement age, payment of the annuity 
shall be discontinued from the date of the medical examn- 
ination showing such recovery; * * * 

“In all cases where the annuity is discontinued mic 
the provisions of this section before the annuitant has 
received a sum equal to the total amount of his or her 
contributions with accrued interest, the difference shall 
be paid to the retired employee, or to his or her estate, 
upon application therefor in such form and manner aS 
the Commissioner of Pensions may direct. * * * | 

“Sec. 6. That all employees to whom this Act applies 
shall, upon the expiration of ninety days next succeed- 
ing its passage, if of retirement age, or thereafter on 
arriving at retirement age as defined in section 1 hereof 
be automatically separated from the service. * * * 

SEC | 

“Annuities granted under this Act for retirement on 
account of age shall commence from the date of separa- 
tion from the service on or after the date this Act shall 
take effect, and shall continue during the life of the 
annuitant. * * * 

“Sec. 11. That in the case of an employee in the classi- 
fied civil service of the United States who shall be trans- 
ferred to an unclassified position, and in the case of 
any employee to whom this Act applies who shall be- 
come absolutely separated from the service before be- 
coming eligible for retirement on an annuity, the total 
amount of deductions of salary, pay, or compensation 


with accrued interest * * * compounded on June 30 
503167—59———-2 j 
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of each fiscal year, shall, upon application, be returned 
to such employee. * * *,” 


SUMMARY OF ARGUMENT 


Appellant urges that the circumstances here are such as to 
entitle him, under the Act of May 22, 1920, to retirement 
benefits after reaching 70 years of age, even though he had not 
reached such age upon his voluntary retirement in 1920 and 
had contributed to the retirement fund only a nominal 
amount, wz., $8.14. By way of alternative relief, he contends 
that he became entitled to greater annuities under the pro- 
visions of subsequently enacted retirement legislation. 
Neither of these contentions, however, find support on the law. 

Not only do the express provisions of the 1920 Act fail to 
support appellant’s contentions respecting his entitlement to 
retroactive retirement benefits, but the applicable legislative 
history shows further that Congress did not intend to so award 
persons who voluntarily resigned prior to reaching the statu- 
tory retirement age. Furthermore, the express language of 
the retirement statutes enacted since 1920 shows clearly the 
long-standing congressional intention to exclude former em- 
Ployees situated such as appellant from any rights to a de- 
ferred annuity. 

Albeit the liberalization in many respects of the retirement 
system in recent years, the broad coverage of the retirement 
statutes is not without definite limits. The language and 
scope of these statutes are not subject to any Judicial inference 
as to appellant’s entitlement to the essentially “windfall” 
benefits sought. Statutes such as these are prospective, rather 
than retrospective or retroactive, and courts may not infer a 
greater coverage thereunder than expressly intended and 
explicitly stated by Congress. 

The administrative construction by the Civil Service Com- 
mission of the retirement statutes concerned here was clearly 
within its competence, based upon considerable experience in 
a field entrusted to its supervision by Congress over many 
years, and predicated on settled legal principles. The admin- 
istrative denials of the relief sought were not arbitrary. 
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Accordingly, the Commission’s determination in this instance 
is entitled to great weight and should be controlling here. 


ARGUMENT 


I. Appellant is not entitled to retirement benefits under th 
Civil Service Retirement Act of 1920 ! 


Appellant essentially contends that the Civil Service Retire- 
ment Act of May 22, 1920, 41 Stat. 614, granted all persons 
who served in the classified civil service for at least fifteen 
years such a vested right in a retirement annuity that one— 
regardless of youth and ability—could thereafter leave the 
Federal service voluntarily, devote his talents and the re- 
mainder of his productive life to other pursuits, and still 
collect an annuity upon subsequently reaching the statutory 
retirement age of seventy. His arguments, however, derive 
no support from any specific provision of the aforesaid Act of 
1920 and are refuted by its legislative history. 

The 1920 Act, undisputably, was the first civil service re- 
tirement measure to be enacted and represented the first 
successful effort to obtain retirement legislation in the civil 
service field at all. Its passage was achieved over strong 
congressional opposition even to the theory of compensated 
retirement itself. Consequently, the law was rudimentary 
and, admittedly, is nowise comparable to the more liberal 
retirement legislation of present times. ! 

As recognized by appellant (brief, p. 5), the 1920 Act had as 


it primary or central purpose the elimination of the trouble- 
some and continuous problem created by the presence of a large 
number of Federal employees on the payroll who were incom 
petent because of infirmities of age but who were retained only 


by reason of what might be termed as basic charity.. Far from 





*“The purpose of this proposed legislation is to abolish the inequitable, 
cumbersome, and expensive system of pensioning employees that now ob- 
tains in the administrative departments of the Government and establish 
in its stead a uniform, scientific, and economic system for the retirement of 
superannuated employees on annuities based on age and length of service. | 

“The existing pension system consists simply of retaining on the payroll 
employees of long years of service who by reason of advanced age and its 


[Footnote 1 concluded on next page.] 
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being moved to create a deferred annuity plan, Congress in 
1920 intended only the establishment of a superannuation 
statute. A reading of the Act of 1920, particularly Section 1, 6 
and 7, as set forth supra, shows clearly that a person, in order 
to be entitled to retirement benefits thereunder, was required 
to reach his seventieth birthday while actively serving in Gov- 
ernment employment as a classified civil servant, with several 
minor exceptions not here pertinent. 

As may be noted from such statutory provisions, Congress did 
not provide for or even mention therein the all too obvious case 
an employee voluntarily resigning from the service, the case of 
of one being involuntarily separated, or even the situation cre- 
ated upon the transfer of a person to an unclassified position. 
Such persons were covered, instead, in a separate and specific 
provision, Section 11, noted supra. The congressional purpose 
with respect to such persons is not only manifest from Section 
11, but has been further described in the legislative reports. 
As stated in Cong. Doc. No. 7590, Senate Report 99, 66th 
Congress, Ist Session, p. 6: 


“Provision is made for those cases where an employee 
leaves the Government service before reaching the re- 
tiring age. He may withdraw the total amount which 
has been deducted from his salary, with interest com- 
pounded at 4 per cent. In case an employee dies before 
reaching the retirement age, the total amount of deduc- 
tions, with accrued interest, shall be paid to the legal 
representatives of such employee. In case an annuitant 
dies without having received an amount in annuity 


[Footnote 1 continued from preceding page.] 


attendant infirmities are no longer efficient or competent. This practice 
prevails in all of the departments, notwithstanding a lack of candor in some 
“ustances officially to admit it. There is no warrant in law for the practice, 
and although by its long continuance and universal application it has the 
force of custom, it is unfair to force upon chiefs the responsibility for such 
a course which both impairs the efficiency and increases the expense of their 
divisions or bureaus. The service pays full salaries for little work or work 
80 inefficient that the time of another employee is consumed in checking up 
and correcting it. Competent employees on the same piece of work are 
retarded by the incompetent. On the other hand, the beneficiary of the 
informal pension lives in constant dread because of the uncertainty of his 
tenure, and in consequence is even more inefficient.” Cong. Doc. No. 7592, 
H. Rep. 120, 66th Congress, 1st Session, p. 1. 
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equal to the deductions from his salary, the excess of the 
accumulated deducations over the annuity payments 
shall be paid to his legal representative.” | 


Indeed, the only person eligible for a special annuity benefit 
under the 1920 Act was the unfortunate who had completed 
fifteen years of service and who had become totally disabled 
‘by disease or injury through no fault of his own. Such person 
was covered under Section 5, supra. But even this provision 
did not permit the retirement of those serving in general gov- 
ernment employment who had completed 15 years but who 
were slightly under 70 years of age and no longer able to serve 
‘efficiently because of age. These persons still had to remain 
in government service until they had reached 70 years of age 
before becoming entitled to retirement benefits. As noted i in 
Cong. Doc. No. 7653, H. Rep. 813, 66th Congress, 2nd Session, 
p. 2: | 

“The proponents of the 70 year age limit take the 
position that many employees are still capable of 
efficient service between the ages of 65 and 70 years 
and that those who are incompetent may be retired 
under section 5 of the bill. This section, the disability 
clause, applies only to those employees who become 
totally disabled for useful and efficient service by reason 
of disease or injury. Thus it will be seen that em- 
ployees between 65 and 70 years, who by reason of age 
are no longer wholly efficient, and whose services in 
consequence are not at all commensurate with the 
salaries paid them, may not be retired if they are still 
able to render some modicum of service.” | 


‘The sole exceptions, not concerned here, were mechanics, Post 
‘Office clerks, letters carriers, and Railway postal clerks whose 
positions were considered arduous and worthy of special con- 
sideration. They were permitted to retire at ages 62 and 70, 

Clearly, the eligibility of a non-disabled person in the gen- 
eral classified civil service depended upon his reaching the age 
of 70 while still in the employ of the United States. As stated 
by Mr. Lehlbach, the manager of the bill on the floor of the 
House of Representatives, in the debate in that House on April 
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30, 1920 (Congressional Record, Vol. 59, Part 6, 66th Cong., 
Ond Sess., April 30, 1920, pp. 6364-6365) : 


“Mr. LEHLBACH. He is not; and no person is included 
who is not in the classified civil service, unless he comes 
within the few exceptions in the paragraph on page 2, 
where the exceptions are stated to include American 
employees of the Panama Canal above the grade of 
laborer, superintendents of United States national 
cemeteries, employees of the Library of Congress, and 
the Botanic Gardens. With those few exceptions no 
one who is not in the classified civil service of the 
United States is entitled to retire under the provisions 
of this act. He must be in the classified civil service. 
Now, when the time comes for his retirement, his. 
annuity is based upon the length of his service to the 
Government. It may be that a person who has served 
in the classified service, and who in that service has 
reached the retirement age has in the past, for the 
period of a few years, possibly, begun his service as an 
unclassified employee, having been afterwards trans- 
ferred to the classified service, or he may have been in 
the late war in the military or naval service, and has 
from that entered the classified service, so that the vari- 
ous services to the Government in which he has engaged 
may be included in the period of service upon which 
the annuity is based. But the annuity only applies to 
him if he is, at the time he becomes eligible, a classified 
civil service employee. The act further provides in 
section 10 that if a person in the unclassified services 
comes into the classified service and becomes eligible to 
retirement, but as an unclassified employee has not 
made those contributions which those in the classified 
service have made, he can not take advantage of his 
service in the unclassified position in getting his annuity 
without paying into the retirement fund such an 
amount as he would have paid had he been in the 
classified service for that period. I think that covers. 
the case.” 
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The fact that the Act of 1920 did not grant a deferred an- 
nuity to persons who resigned or who were involuntarily 
separated was clearly emphasized by the next amending stat- 
ute, the Act of September 22, 1922, Public Law 363, 67th 
Congress, 2nd Session, 42 Stat. 1047. The latter Act specifi- 
cally carved out an exception and gave such relief in the case 
of the person who through no fault of his own was involun- 
tarily separated from the service. For such person a deferred 
annuity provision was established and a “grandfather” clause 
set forth to include specifically those who were involuntarily 
separated between the effective date of the 1920 Act and this 
amendment. That this was something new and unusual and 
deemed warranted by the equities of the situation is abun- 
dantly clear from the legislative reports.’ | 

But, as in 1920, Congress again failed to provide for and, in 
fact, did not mention those employees who voluntarily resigned 


?The House Report accompanying the bill, which became the Act of 1922 
(Cong. Doc. No. 7956, H. Rep. 952, 67th Cong., 2d Sess., p. 1), recites in 
pertinent part: 

“The bill is intended to take care of an emergency arising out of tie 
summary dismissal of employees due to a reduction of the service. The 
retirement bill contemplated that all the employees who had been for many 
years in the service would reach the retirement age and be able to avail 
themselves of the provisions of the retirement bill. The sudden reduction 
in the service worked a great injustice to some of the old employees who 
had been in service ranging from 15 to 30 years and had not yet reached 
the age of retirement. The number is not large and the committee believ 
that as a matter of simple justice this legislation should pass, so that all 
in whom had arisen the hope of ultimate retirement might not be left 
absolutely helpless by an arbitrary reduction of the forces and through no 
fault of their own.” 

This is further emphasized in the Senate Report (Cong. Doc. No. 7951, 
Sen. Rep. 847, 67th Cong., 2d Sess., p. 5) : | 

“The purpose of the bill is to provide annuity, under certain restrictions, 
for employees otherwise entitled to the benefits of the retirement act, but 
who, through no fault or delinquency of their own part, became separated 
from the service before reaching the retirement age as defined in section! 1 
of that act. It is intended primarily to take care of the emergency brought 
about by dismissal of employees at the navy yards because of necessary 
reduction in force as a result of the agreement reached at the recent eae 
ference for the Limitation of Armaments. 

“Your committee believed that it is only a matter of justice that an on 
ployee advanced in years who after many years of service for the Govern- 
ment becomes separated from that service through no fault of his own be- 
fore reaching retirement age shall receive a proportional annuity.” 
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from government employment prior to reaching 70 years of age. 
Thus, the limited provisions of the 1920 and 1922 Acts, par- 
ticularly when read in light of the applicable legislative history, 
leave no doubt that retirement benefits for such persons were 
not intended by Congress in 1920 or, indeed, in 1922. 

So when appellant resigned in 1920 he was entitled only to 
make application for the return of the $8.14 withheld from his 
salary. He possessed no other rights either at that time or in 
the future. 


II. Retirement statutes enacted subsequent to 1920 are not 
applicable to appellant 


Contrary to appellant’s present contentions, appellant may 
not derive any rights under the retirement statutes enacted 
by Congress subsequent to 1920. As seen, neither the 1920 
Act nor the amendatory legislation of 1922 provided retirement 
benefits for a Government employee who, like appellant, volun- 
tarily resigned before reaching the statutory age for retirement. 

Since appellant has not been employed by the Government 
at any time after his voluntary resignation in 1920, he is not 
aided by the provisions of subsequently enacted retirement 
legislation. Although appellant refers in his brief to the provi- 
sions of humerous retirement statutes enacted since 1920, a 
reading of the statutes shows clearly that none of them specifi- 
cally or even by implication pertain to the situation of one 
who, like appellant, voluntarily resigned in 1920 before reach- 
ing the statutory age required to perfect one’s rights for retire- 
ment benefits. 

Appellant concedes (brief, p. 12) that one has no contractual 
relationship or vested right in a pension or gratuity until the 
happening of certain events provided for by legislation, namely, 
the length of service and attainment of age, citing Lynch v. 
United States, 292 U.S. 571 (1934); and Rafferty v. United 
States, 210 F. 2d 934 (3d Cir. 1954). Yet, it seems all too clear 
from the statutory provisions noted by appellant that Congress 
has declined to confer retirement benefits retroactively to one 
situated as appellant who previously had resigned voluntarily 
but had not attained the statutory age for retirement during 
active Government service. Not only do the express provisions 
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of those statutes patently fail to support appellant’s position, 
but the diligence of his obviously extensive research has not 
resulted in the citation of any legislative history showing a con- 
gressional intention to make retirement benefits retroactive to. 
those in his situation. | 

Not until the passage of the Retirement Act of January 24, 
1942 (P.L. 411, 77th Cong., 2d Sess., 56 Stat. 13) did Congress. 
provide for a deferred annuity program for persons who volun- 
tarily resigned before reaching the retirement age. Such Act, 
which significantly was enacted almost 22 years after employees. 
first had been required to contribute to the retirement fund, 
provided in pertinent part (56 Stat. 16) : | 


| 

“Src. 5. Section 7 of the said Act of May 29, 1930, as 
amended, is hereby repealed and in lieu thereof the fol- 
lowing is substituted: ‘(a) Should any officer or em- 
ployee to whom this Act applies, after having served for 
a total of not less than five years and before becoming 
eligible for retirement become separated from the serv- 
ice, such officer or employee shall be paid a deferred 
annuity beginning at the age of sixty-two years * * *’”, 





Admittedly, any civil service employee on the effective date of 
that Act or thereafter who voluntarily resigned after five years 
of service and who otherwise could comply with the remaining 
provisions of the statute was entitled, in lieu of withdrawing 
the funds deposited, to the alternative of a deferred annuity, 
But, nowhere in this statute may be found what might be: 
denominated as a “grandfather” clause bestowing such benefits. 
upon persons who had resigned during the previous 22 years. 

The language of the 1942 Act relied upon by appellant 
patently fails to support his claim of retroactive application. 
Similarly, nothing in any subsequent legislation relief upon by 
appellant grants him such retroactive benefits. The language 
found therein pertains only to persons still employed by the, 
Government on and after the date such statutes became effec-. 
tive. No other construction is warranted in the circumstances. 

Although Congress since 1920 has gradually liberalized the! 
federal civil service retirement program, the rights granted 
under the retirement statutes, however broad they may be in: 
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some respects, necessarily have definite limits as to coverage. 
Nothing in the specific provisions of such statutes warrants an 
administrative or judicial construction thereof any broader or 
more liberal in scope than Congress itself expressly intended. 

Clearly, no inference as to appellant’s entitlement to the 
“vindfall” benefits now sought* may be drawn from the 
statutes upon which he relies. It is too clear for extended cita- 
tion of authority that (82 C.J.S. 990): 


“Statutes are presumed to be prospective only in their 
operation, according to the authorities on the question, 
rather than retrospective, or retroactive, unless the con- 
trary clearly appears, or is very clearly implied.” 

Certainly, this is the settled law in this jurisdiction. For ex- 
ample, in a case involving the readjustment of the salaries 
of postmasters, the Supreme Court of the District of Columbia 
stated, in United States ex rel. Trask v. Wannamaker, 21 D.C. 
119, 123-124 (1892), writ of error dismissed, 147 U.S. 149 
(1893): 

“We do not so construe the act of 1866. We hold that 
it merely defines the occasion which shall make inopera- 


tive a readjustment of the salary to be paid after that 
date. * * * In the absence of clear indications to the 
contrary every statute is prospective and this amend- 
ment shows as little indication of contrary intent as 
did the section which it amended.” [Italics supplied. ] 


See also Prentiss v. United States, 126 Ct. Cl. 521 (1953) ; and 
Case of Katherine A. Gaines, 36 Op. Atty. Gen. 495 (1931). 
Further, as emphasized by the Supreme Court in Scripps- 
Howard Radio v. Commission, 316 US. 4, 11 (1942): 


“The search for significance in the silence of Congress 
is too often the pursuit of a mirage. We must be wary 
against interpolating our notions of policy in the inter- 
stices of legislative provisions.” [Italics supplied. ] 


? Although prior to appellant’s voluntary resignation in 1920 some $8.14 
was withheld from his salary under the 1920 Act, he seeks a judgment in 
amounts ranging from $3,456 to $9,720 or more as retirement annuity bene- 
fits allegedly due him at present as well as a declaratory judgment estab- 
lishing his entitlement to further annuity payments in future years. 
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Appellant’s situation is not so obscure or unusual that Con- 
gress must be deemed to have intended to cover it loosely or 
by inference in the statutes which he cites. It follows that if 
Congress had intended that former employees situated such 
as appellant be given such “windfall” benefits, the retirement 
statutes—which often have been amended to cover specific 
situations during the past 39 years—would have so provided in 
explicit and unambiguous terms not found in any of the eine 
upon which appellant relies. 


III. The administrative denial of relief must be accorded 
great weight in this instance 





The issue presented by appellant may appear at first to te 
somewhat “novel” in the apparent paucity of case law. It 
is significant, however, that Congress has long entrusted to the 
Civil Service Commission the administration and implementa- 
tion of the laws relating to pensions and retirement benefits, 
the latter for some 39 years. With the growth of the civil 
service retirement system, the experience of the Commission 
respecting pension and retirement rights obviously has been 
considerable. Further, the situation in which appellant finds 
himself is surely one which the Commission, as well as Con- 
gress, has been fully cognizant over the years. 

Hence, the several administrative denials of relief by the full 
Commission, its Board of Appeals and Review, and at lower 
staff levels, as more fully described in the foregoing Counter- 
statement, were clearly made in the light of such past experi- 
ence. The 1942 Act alone, which first provided for deferred 
annuities to one who voluntarily resigned prior to reaching the 
statutory age for retirement, has been the subject of continuing 
administrative implementation and interpretation by the Com- 
mission. In this sense, the issues here presented are far from 

“novel.” 

The Commission, in any event, was not arbitrary in its 
denials of relief, as seen from the foregoing arguments under 
parts I and II. The record of the administrative proceed- 
ings, furthermore, was before the District Court, which 
upon a review of the entire matter has upheld the denial 
of appellant’s claims. 
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Since the administrative construction by the Commission 
was clearly within its competence, based upon long experi- 
ence in a field entrusted to its supervision by Congress, and 
predicated on settled legal principles, the denial by the Com- 
mission of the relief sought is entitled to great weight and 
should control in this instance. See Inland Waterways Corp. v- 
Young, 309 U.S. 517, 524-5 (1940); Rawlings v. Ray, 312 
US. 96, 99 (1941); United States v. Jackson, 280 US. 183, 
193 (1930); Brewster v. Gage, 280 US. 327, 336 (1930); 
United States v. Finnell, 185 US. 236, 244 (1902); Corsi- 
cana National Bank v. Johnson, 251 US. 68, 83 (1919); 
Heath v. Wallace, 138 U.S. 573, 582 (1891); United States 
v. Johnston, 124 US. 236, 253 (1888); Brown v. United 
States, 113 U.S. 568, 571 (1885); and United States v. 
Moore, 95 US. 760, 763 (1877). 


CONCLUSION 


Wherefore, it is respectfully submitted that the judgment 
of the District Court be affirmed. 


Oxtver GascH, 
United States Attorney. 
Car. W. BELCHER, 
Harotp D. RHyYNEDANCE, Jr., 
Assistant United States Attorneys. 
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